The introduction of provision concerning budget allocation for education in the amended constitution is not a common method in constitutional drafting in Indonesia. This article aims to understanding the background of the inclusion of this provision and its judicial enforcement. It argues that the establishment of this provision closely related to the fact that education was not properly funded. As a result, the quality of education was negatively affected. The constitutionalisation of budget for education opens the possibility to allocate the national budget in this field in a more sustainable way. In addition, by constitutionalizing budget for education, there is a legal avenue available to challenge the government policy if the government fails to fulfill its constitutional obligation. The newly established Constitutional Court has the power to review whether the allocation of national budget for education is consistent with the Constitution. In some judicial review cases on budget for education, the Court took legal approach and also extralegal factors in its rulings.
I. INTRODUCTION
The recent constitutional amendments have significantly changed the Indonesian Constitution. Beside changing the governmental structure and introducing new state institutions, the updated constitution also elaborated provisions on other important aspects such as human rights, social welfare, and education. Qualitatively, the updated constitution inserts more comprehensive 1. The 1945 Constitution Constitution: from a "Qualitative" to a more "Quantitative" Constitution
The amended constitution is arguably better in terms of the quality compared to the previous constitutions. This can be seen, for example, it inserts some fundamental principles of the modern constitution that were absent in the previous constitutions such as check and balances, separation of powers, and rule of law. The new constitution also guarantees human rights protection.
In four consecutive years from 1999-2002, more than seventy percent provision of the old constitution was amended during this series of constitutional reforms. The number of provisions in the updated constitution is three times more than the old constitutional provisions. 7 Some provisions tend to be more Article 6A (3) mentions certain percentages of total number of votes for the candidates of president and vice president in order to be declared as the President and the Vice President. 9 The previous constitution said nothing about percentage.
It stated that the President and the Vice President shall be elected by the MPR by . Approximately 95% of chapters, 89% of the articles and 85% of the paragraphs are either new or were alteration of the originals. 8 Article 7 of the 1945 Constitution says" The President and the Vice President shall hold an office for five years and can be reelected in the same office only for another term of office." Article 7 of the old constitution said: The President and the vice President shall hold an office for a term of five years and shall be eligible for re-election. 9 Art. 6A (3) Any ticket of candidates for President and Vice President which have reached a poll of more than fifty percent of total number of votes during general election and an additional poll at least twenty percent of the votes in more than half of the total number of provinces in Indonesia shall be declared as the President and the Vice-President. This provision did not exist in the old constitution.
a majority vote. 10 Article 7B uses fraction to determine the threshold of the MPR members to impeach the President and the Vice President and uses number as a time limit to convene a sitting to decide the proposal for impeachment. 11 There was no similar provision in the old constitution. There are also provisions that contain number to indicate the time limit. Article 20 (4) is the case on point.
It gives time limit to the president to ratify the bill. Again, the old constitution did not mention anything about this matter. Numbers are also used to limit the This article attempts to answer this question and analyzed its legal implication in practice.
Why did the Constitutional Drafters Insert Percentage for Education
Budget Allocation?
Before discussing the background why the constitutional drafters include budget for education in the new constitution, it is important to understand the worldwide view regarding budget for education. Katarina Tomasevski provides 10 Article 6 (2) of the (old) 1945 Constitution. 11 Art. 7 B (7) says: The decision of People's Consultative Assembly over the proposal to remove the President and/or the Vice President shall be taken during a plenary session of the People's Consultative Assembly attended by at least ¾ of the total of member and shall require the approval of at least 2/3 of total member who are present, after the President and / or the Vice President have been given the opportunity to present his. Her explanation to the plenary session of the people's Consultative Assembly. This provision did not exist in the old constitution. Constitution recognized right to education as explicitly stated in article 28 E and article 31. In addition, the Constitution also stipulates that budget allocation for education should be at least 20 percent of the national and regional budgets.
13
It might be true that there is no provision in the constitution that explicitly mention education is free but the government is constitutionally responsible to fund the education. 14 While the constitution does not mention about free education, basic education in Indonesia is mostly free. But this does not apply to higher education.
In Indonesian context, provisions on education have been discussed since 2000 during a series of constitutional amendments (1999) (2000) (2001) (2002) The following part will discuss these three areas in order.
The Rationales to Include Budget for Education in the Updated Constitution
Inserting percentage of budget for education in the constitution is arguably a new method of constitutional drafting at least in the context of Indonesia.
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Perhaps, Indonesia is one of few countries whose constitutions require the government to allocate certain percentage of national and regional budget for education. 18 Since the first constitution in 1945 up to the reinstatement of the . 23 In addition, the MPR also aimed to insert provision on budget for education in the constitution. The MPR intention to elaborate budget for education in the constitution reflects two important points: first, it is likely that the current budget allocation for education is not sufficient. Second, there is a need to increase the quality of education.
There are some contributing factors why the MPR want to insert this provision.
First, there was uncertainty about budget allocation for education. 24 There was no minimum threshold or bottom line regarding the percentage of budget for education. Budget allocation may be different from time to time. It can go high in certain period but it also can go low in other period. Unfortunately, so far most of the time budget for education was relatively low.
Prior to recent constitutional amendments, budget for education was placed in the MPR decree or laws, not in the constitution. This would not be a problem if the MPR or the lawmakers, through decree or laws, funded the education adequately. In addition, there is also mechanism in place to monitor or to review the implementation of the MPR decree or laws. Unfortunately, this mechanism was absent in the past. This situation created the uncertainty regarding the percentage of budget allocation for education. It very much depended on the political will of the lawmakers or the MPR as they wer the only bodies that could amend the laws and the decree as they wish. Unfortunately, often time budget for education was not the main priority for them.
Second, there was no legal avenue available to challenge the government policy if the government did not fulfill budget allocation for education. There was no judicial review mechanism available to challenge the government policy either to challenge the MPR decree or to challenge laws. In other words, in case the government failed to fulfill budget allocation for education, there was no mechanism to challenge it. In fact they can change the laws or the decree as they wish.
Third, the fact that from time to time budget for education was insignificant created the situation that education in Indonesia was lagged behind. 25 If in the past students from neighboring countries come to Indonesia to study, the opposite applies today.
26
Based on these factors, the MPR believed that education in Indonesian should be the main priority. One way to make education the main priority is by increasing budget for education. There is also a need to make budget allocation for education sustainable. This can be done by stipulating the bottom line budget allocation for education in the constitution -not in laws or MPR decrees. By inserting this provision in the constitution, budget for education will be constitutionally guaranteed which means there will be more certainty about its availability and its sustainability. among other things, the goals of the national education, the obligation of the government to education, and the guarantee for the people to access to education.
For them, these general and somewhat abstract wordings reflect the nature of the constitution which should keep up with the development of the country.
28
A constitution should not contain the details of an issue such as numbers or percentage. This is because the details often change depending on the national economic performance. Therefore, it should not be inserted in the constitution.
It is more appropriate if they are included in lower legislation such as laws.
Other members 29 viewed that besides guaranteeing the right to education and placing obligation to government on education, it is also important to explicitly state the percentage of budget allocation for education in the new constitution.
This is because until today education in Indonesia never become top priority.
Even though formally government allocate budget for education, it was often inadequate. Or sometimes the implementation of budget for education was smaller than what was written in the government policy plan. As a result, education in Indonesia is lagged behind compared to that of other neighboring countries.
30
Based on these facts, some of the MPR members suggested to explicitly state percentages of budget allocation for education in the new constitution. There are positive and negative aspects if budget allocation for education is explicitly mentioned in the constitution. On the one hand, inserting budget for education clearly guarantee the availability and the sustainability of fund for education.
It also significantly increases the fund for education which has been overlooked quite some time.
On the other hand, in the real world the government should allocate the national budget in many different fields. sectors. In addition, the national economic performance is not always good.
Allocating certain percentage will likely sacrifice the fund for other important sectors. 31 As stated by Boediono the Minister of Finance in that period, he argued "[t]he 20% specified in the constitution is too binding, especially in the current financial problem that we are facing. We all, I think, agree that education should be our priority. However, I do not think inserting an exact number into the Constitution is a good idea." 32 In fact, Every human right potentially has implication for budgetary allocation and public finance.
33
However, it is widely agreed among the MPR members that advancing education is very important. And providing sufficient funding is one of the main factors. This can be seen countries that are prioritizing sufficient budget of education for their citizens like Germany, Taiwan, and Malaysia have good quality of human resources. As a result, even though a country does not have significant natural resources, it can be a developed country with its advanced human resources. 34 Recognizing that education in Indonesia is lagged behind, the constitutional drafters finally agreed to insert percentage on budget for education in the updated constitution.
References of Budget Allocation for Education
The next question that should be addressed was if the MPR agreed to education at least 15% of the national government revenue, while expenditure are 25% in the provinces and 35% in local government. 36 Costa Rican Constitution explicitly mentions that budget for education is not less than 8% of its GDP.
37
Brazil Constitution requires the government to provide 18 per cent of national level and 25 per cent of regional level of tax income shall be allocated to educational sector. 38 There are also countries that do not explicitly mention the budget allocation for education in the constitution but they committed to allocate 4% GDP for education.
39
In discussing this matter, the MPR referred to the guidance of the UNESCO and looked other countries constitutions. It found out the some of the guidance and the constitution used GDP to allocate the budget for education but there were some constitutions that use their national budget as a parameter. A member of the MPR asked other member of the MPR who used to be the Minister of Finance whether it is better to use GDP or national budget as a parameter.
40
In the context of Indonesia it was basically the same whether we used national budget or GDP. He argued four percent of GDP equals to 20% of national revenue. 41 The MPR finally decided to use national budget as the parameter. This was because national budget was commonly used. It stipulated in the form of law so that it was more certain and have legal authority. More importantly it could be reviewed by the court if there was an indication that the law was not consistent with the constitution.
The Legal Consequences of the Inclusion of Budget for Education in the Constitution
Provisions concerning budget for education was finally inserted in the The second view believes that this new article is symbolic or aspiration. Beside there is no sanction stated in this article, the word "prioritize" in this article does not automatically bind the government to allocate twenty percent budget for education. Prioritize means "to organize (things) so that the most important thing is done" or "dealt with first or to make (something) the most important thing in a group." 42 Therefore, while it is suggested that the government places education in its priority, the government still have the flexibility to determine the percentage to be allocated to educational sector.
In other words, twenty percent budget allocation for education as stated in this new provision is not binding the government so that the government must achieve this percentage. It is possible that the government achieve this percentage when the national economic performance is good. However, it is also possible that the government does not achieve this target if the national financial performance is not good.
It is interesting to see how this provision is interpreted differently by the constitutional framers. It is true that this article does not mention sanction. One way to understand the more reliable interpretation regarding the meaning of this new provision is by looking at the legislative history. This can be done by reading and understanding the statements delivered by of the constitutional framers during the deliberation/formulation of this article.
Reading and understanding the minutes of the constitutional drafters may help understand the purpose of the framers when the inserted these provisions in the constitution. However, sometime it is not easy to identify whose opinions were prevailed among other competing opinions. During the deliberation different persons may give different opinions so that there are multiple opinions regarding one thing. As a result, it is not easy to find the more authoritative interpretation regarding the meaning of this provision.
Another way to understand the meaning of this provision is by looking at how the judiciary especially the newly established Constitutional Court interpreted this provision. The Constitutional Court has the power to conduct constitutional review -the power to examine whether a statute is consistent with the constitution.
In examining the consistency of a statute toward the constitution, this Court will look at the provision of the constitution and give meaning/certain interpretation to this provision and then the Court applies this provision to the statute. It same opinion regarding the meaning of the provision of the constitution which I believe is unlikely to happen.
The following part will examine how the Constitutional Court interpret article 31 (4) when it decided cases on budget for education. It will answer whether the court's approach is the similar to the interpretation of the constitutional framers or will its approach differ from the constitutional drafters. In addition, this part will also answer whether the court interprets the word 'prioritize' as a constitutional obligation or it is only a constitution symbol.
The Constitutional Court Approach in Deciding Judicial Review Cases on Budget for Education
This part examines five cases of the judicial review on budget for education to understand the judicial enforcement of this new provision on the ground.
These cases are selected not only because they are closely related to budget for education but also because it require significant resources to fulfill this right.
There are three important issues that will be answered in these five cases.
First, whether the fulfillment of 20 percent budget for education can be done gradually. Second, there is a fact that budget for education has not yet achieved 20 percent. And last, whether the educator's salary is excluded (or included) in calculating budget for education.
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These five cases indicated how the Court, through its rulings, response the branches of government when the government reluctantly complied its constitutional duty. What is the strategy of the Court in deciding these cases so that the government willing and can achieve its constitutional obligation concerning budget for education? To answer this question, this part will use legal and extra legal approach of the court decision. 44 Legal approach is broadly defined as the judge discovers and applies legal principles as stated in the law. In a broader context, legal approach also takes into account the legislative history of the law and the decisions of the court in similar cases in the past (precedents).
Extra legal approach, on the other hand, is defined as the judges consider factors outside the law such as the social, financial, and political aspects.
As has mentioned above, the updated Constitution explicitly stipulates
Chapter on Education. 45 In this Chapter, the state has several constitutional obligations including to fund the basic education, to manage and organize one educational system, and to prioritize the budget for education to a minimum of 20% of national budget and of the regional budget.
To implement these constitutional duties, the government and the legislature enact laws. The contents of these laws must be in line with the constitution provisions as the constitution is the supreme law of the land. In practice, the laws are not always consistent with the constitution. This is because Laws are The Constitution also puts obligation to the state to fund the basic education 46 and allocates of twenty percent of the national budget and regional budget for education.
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The first judicial review on budget to education was occurred in 2005.
Teachers of elementary and middle schools and education activists filed a petition to the Constitutional Court. Sistem Pendidikan Nasional) 49 that allowed the state to incrementally fulfill 20
per cent of the state budget and regional budgets for education.
The petitioners argued that this elucidation violated Article 31 (4) of the Constitution that required the education budget of minimum of 20 per cent.
In addition, the petitioners also claimed that this Law infringed their right to work and to receive fair and proper remuneration and treatment employment, and enjoy physical and spiritual prosperity, as well as the right to social security.
The majority ruled in favor of the petitioners and declared that the It is interesting that even though both of them use the same approach, they come up with two different outcomes. The majority opinion placed stricter rule to the executive in the way they will fulfill the requirement while the minority provides more flexibility to the executive in satisfying of the requirement.
The Calculation of Budget for Education: How to Calculate Budget for Education?
In the same year, the Court received a petition from teachers and individuals the Constitution. The Court, however, did not declare the Law unconstitutional.
In its opinion, the Court considered that there will be a negative consequence if the Court invalidated this Law. This is because the invalidation of this Law will require the government to apply last year the national budget. In fact the previous budget allocation for education was even smaller compared to the recent budget allocation.
Two Justices provided concurring opinions 57 while the other two Justices Court, therefore, stated the provision of the law that stated budget for education It appears that in rendering this decision, the Court was consistent referring its previous decisions in similar cases. 66 The Court summarized these decisions in its opinion and used them as a reminder for the lawmakers in allocating the national and regional budgets for education.
67
The Government argued that in calculating the allocation of budget for education, the Court should not refer to legislation below the Constitution. The
Court should refer to the Constitution. In responding this statement, the Court stated that this formulation is determined by the lawmakers who have the power to determine how budget for education will be allocated based on the constitution.
The Court in this case adopted legal model in two ways. First, it refers to the relevant constitutional provisions related to budget for education as appears in article 31 (4). Second, in rendering its ruling the Court also consistently referred its previous decisions in similar cases namely the 2006 decisions on budget of education. Apart from legal model approach, the Court also warned to the government to fulfill the constitutional mandate of 20% budget for education or else it will invalidate the national budget law for its entirety in the future in there is a similar case filed to the Court. Court highlighted that it has issued four rulings in this case. The lawmakers, however, keep ignoring the court rulings. In its opinion, the Court stated that it had given enough time for the lawmakers to satisfy their constitutional duty.
It declared the state budget unconstitutional. From the five judicial review cases mentioned above, there are some significant features that can be identified. First, in these cases, the Court largely adopted legal model. In rendering the decisions, it referred to written provisions of the law and the constitution. This approach, however, is not consistently adopted by the Court in the later cases. In one case, the Court ignored its previous rulings (precedent) concerning the method to calculate budget for education. At the same time, the Court accepted the argument of the petitioners which was based on the Article of the law that stated that teacher salary should be included in budget for education. The inclusion of teacher salary is a way for the Court to narrow the gap between the 20 percent of constitutional obligation and the reality on the ground. The Court expected that by rendering this decision the government will finally fulfill its constitutional duty and at the same time the court decision will be easier to be materialized by the lawmakers.
Second, the Court rulings in these cases are not unanimously decided. While the majority agreed to grant the petitions, some Justices dissented and provided significant legal arguments to the majority why they took different positions.
III. CONCLUSION
This paper has reviewed that the establishment of provision on budget for education in the updated constitution constitutes an uncommon method in drafting the constitution in Indonesia. Unlike many other provisions in the Constitution that are written in general and more qualitative ways, this particular provision explicitly mention the percentage of the national and regional budgets that should be allocated by the government for education. It quantitatively mentions twenty percent of the national budget and the regional budgets for education.
The paper has also explained some factors that contribute to the stipulation of this provision. The fact that in the past budget allocation was stipulated in laws or in the MPR decree created less certainty. This was because laws and the MPR decree were easier to be amended. In addition, the absence of legal mechanism to challenge the government policy created difficulty for the public to monitor the implementation of government policy. This resulted in fund for education was relatively low which significantly affected the quality of the education.
